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ALJ, his level of knowledge and experience related to conducting alcohol breathalyzer 

testing, and whether the breathalyzer machine was properly calibrated. [D&O 9-13] In 

particular, the ALJ found that the collector demonstrated a tenuous demeanor while 

testifying, and that he was "not able to recall the specifics of other procedures or 

conversation [sic] that occurred that day ([i]n fact, he responded that he "did not know" 

the answer to questions along those lines on at least twenty-three occasions)." [D&O at 

12-13] In addition, the ALJ noted that the collector did not recall smelling the odor of 

alcohol on the Respondent's breath, neither did he notice any other overt signs of 

intoxication such as glassy eyes or slurred speech. [TR at 69; D&O & 17] Moreover, the 

ALJ noted that the Respondent, who testified that he was not intoxicated at the time and 

had used mouthwash prior to the breathalyzer tests, provided the most credible version of 

events that took place onboard the vessel that day. [TR at 93, 107; D&O at 12-13] 

Finally, the ALJ was not satisfied that sufficient evidence was presented for her to 

determine that the breathalyzer machine was properly calibrated. [D&O at 4, 9] 

The ALJ detennined that the Respondent was not intoxicated at the time of the 

breathalyzer test and reasoned as follows: 

If the Respondent was almost two times over the legal limit 
established by the State of Lousiana as a level of 
"intoxicated",[ sic] then why didn't any person observe 
overt signs of intoxication? Where is the evidence that the 
Respondent's manner, speech, muscular movement, general 
appearance, or behavior was that of an intoxicated 
person?[D&O footnote SJ The testimony in the record that 
establishes the Respondent did not appear intoxicated puts 
the lie to the test results .... I cannot overlook these conflicts 
as they go to an ultimate finding of fact and conclusion of 
law. Clearly, the burden is on the USCG to present 
evidence that overcomes these conflicts. And, the record as 
a whole indicates the USCG failed to resolve these 
conflicts in their presentation of evidence. I am not 
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persuaded to accept these test results as evidence of 
intoxication when there is ( 1) no evidence in the record that 
the machine was operating properly, (2) the tester was 
inexperienced and did not appear to remember the events of 
the day; rather he appeared to base his testimony on what 
the procedures called for, rather than what actually took 
place; and, (3) abundant conflict between the test results 
and the eye witness testimony of Respondent's appearance 
on February 16, 2004. 

[D&o footnote 51 When there is a high alcohol content detected 
in the breath, one would expect to see overt signs of 
intoxication, as in Appeal Decision 2609 (DOMANGUE) 
(1999). While some variances between individuals is not 
unusual, in this case, the indication of intoxication between 
the chemical test results versus the testimony about 
Respondent's appearance and his ingestion of alcohol 
(which ended some 12 hours before the testing) is 
diametrically opposed, calling into question the chemical 
test results. 

[D&O at 17] The ALJ perceived conflicts in the testimony and determined that certain 

issues were unresolved. [Id.] Even though I may have decided differently, as has been 

stated previously: 

While there may be some conflicts in the evidence 
presented, I will not substitute my judgment for that of the 
Administrative Law Judge. It has been consistently held 
that it is a function and responsibility of the Administrative 
Law Judge to observe the demeanor of the witnesses and 
evaluate the credibility of their testimony; see for example, 
Decision on Appeal No. 2017. Unless Appellant sets forth 
some reason to justify a determination that the 
Administrative Law Judge's findings are in error, I will not 
substitute my judgment for that of the Administrative Law 
Judge. A mere conflict in testimony is not sufficient. 

Appeal Decision 2226 (DAVIS). In addition, the findings of the ALJ will be upheld so 

long as they arc buttressed by substantial evidence, that is, "evidence which a reasoning 

mind would accept as sufficient to support a particular conclusion . .. . consist[ing] of more 

than a mere scintilla of evidence but may be somewhat less than a preponderance." [Id. 
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quoting Laws v. Celebrezze, 368 F.2d 640 (4th Cir. 1966)] It is apparent from the record 

that the ALJ's findings that the Respondent was not intoxicated and that the results of the 

breathalyzer were not fully reliable is supported by substantial evidence and will not be 

disturbed. 

II. 

The ALI erred by ruling that the Coast Guard failed to prove the Respondent re.fused to 
submit to a drug test. 

The Coast Guard's Complaint charged Respondent with misconduct for refusing 

to submit to a "pre-access" drug screen that was required by Tidewater. [Complaint at 2] 

In order for this type of refusal to be construed as misconduct, the "pre-access" drug 

testing requirement must be "a formal duly established rule" which can be "found in, 

among other places, statutes, regulations, the common law, the general maritime law, a 

ship's regulation or order, or shipping articles and similar sources." 46 C.F.R. § 5.27. 

Although there was disagreement in the record whether the drug test at issue in this case 

was in fact properly established company policy that could constitute "a formal duly 

established rule," the ALJ assumed (to the benefit of the Coast Guard) that it was 

properly established company policy and then proceeded to evaluate the merits of the 

purported refusal. [D&O at 19] 

The ALJ's determination that Respondent did not refuse a drug test is at the heart 

of this basis of appeal. There are numerous Coast Guard drug testing requirements for 

merchant mariners in 46 C.F .R. Part 16, including pre-employment, post-casualty, 

random, and reasonable cause drug testing. These types of testing represent the 

"minimum standards, procedures, and means to be used to test for the use of dangerous 

drugs." 46 C.F.R. § 16. 101 (b ). Therefore, a marine employer may require further drug 
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testing, such as in this case, where Tidewater required "pre-access" drug testing prior to 

engaging in operations with Exxon. [D&O at 18-19] For the purposes of this appeal, I 

will assume, as did the ALJ, that Tidewater's requirement for "pre-access" drug testing 

prior to engaging in operations with Exxon is a legitimate additional form of drug testing 

and "a formal duly established rule." [Id.] & 46 C.F.R. § 5.27. 

As the AU ultimately concluded, the regulations in 46 C.F.R. Part 16 establish 

the minimum drug testing requirements and incorporate the Department of 

Transportation's (hereinafter ~'DOT) testing procedures delineated in 49 C.F.R. Part 40, 

therefore, Tidewater's pre-access drug screen, in order to serve as a basis for a claim 

against a merchant mariner credential, must be conducted in accordance with the 

procedures set forth in 49 C.F.R. Part 40. [D&O at 15 & 20] As a consequence, in order 

to show that Respondent refused to submit to a drug test, the Coast Guard must establish 

that the Respondent refused a drug test within the meaning of 49 C.F.R. § 40.191, as 

specifically incorporated by 46 C.F.R. § 16.105. The regulations describe several 

scenarios which may constitute a refusal. 49 C.F.R. § 40.191. Even though the ALJ 

generically determined that Respondent did not refuse the drug test, there are essentially 

only two pertinent regulatory refusal considerations relevant to this case, which are 

whether Respondent: (1) "[failed] to provide a sufficient amount of urine when directed, 

and it has been determined, through a required medical evaluation, that there was no 

adequate medical explanation for the failure," and (2) he "[failed] to undergo a medical 

examination or evaluation, as directed by the [Medical Review Officer] as part of the 

verification process, or as directed by the [Designated Employer Representative] under 

§ 40.193(d)." 49 C.F.R. §§ 40.191(a)(5) & (7). 
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Respondent provided an insufficient amount of urine for the drug testing; only 

producing 30mL of urine whereas the minimum amount for a valid test is 45mL. [TR at 

22, 54 & 56; IO Exhibit 8; D&O at 5 & 19] When there is an insufficient amount of 

urine produced, 49 C.F.R. § 40.193 outlines a series of requirements that are placed on 

the collector, the Designated Employer Representative (hereinafter "DER"), the Medical 

Review Officer (hereinafter "MRO"), and the "referral physician" before Respondent's 

failure to provide a sufficient sample may be deemed a "refusal." In this regard, the 

conduct of the collector and the DER are at issue. 49 C.F.R. § 40.193. 

When Respondent provided an insufficient amount of urine for a sample, the 

collector was subsequently required by the regulations to discard the insufficient 

specimen, urge the Respondent to drink up to 40 ounces of fluid dispersed over a 

reasonable amount of time, inform Respondent that he has up to three hours to provide an 

adequate specimen, and then document and inform the Respondent of the time at which 

the three hour period begins and ends. 49 C.F.R. §§ 40.193(b)(l) & (2). The relevant 

times for the three hour period are to be documented on the DOT Custody Control Form. 

IO Exhibit 9 is the form that was used to record this information for Respondent's 

sample. The form indicates that the first attempt to collect a sample occurred at 4:25 PM 

and further indicates that the "[Respondent] refused at 7:30 PM." [IO Exhibit 9] There 

is no data recorded on the form that explicitly memorializes that the Respondent was 

informed of when the three hour period begins and ends. In addition, as the ALJ noted, 

there is significant conflicting testimony in the record concerning whether Respondent 

was told that he could drink up to 40 ounces of fluid and that he had up to three hours to 
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provide another sample. [TR 25, 27-30, 54-55, 59-61, 64, 68, 70, 76, 83-85, 92-93, 95-

96, 103, & 106; D&O at 10-11] 

In addition, the ALJ discussed a significant discrepancy regarding whether 

Respondent was directed, as required by regulation, to seek a medical evaluation by the 

DER, which in this case was Mr. Dawson, regarding any potential inability to provide an 

adequate sample. [TR at 18, 34 & 78; D&O at 7] In particular, the regulations require: 

As the DER, when the collector informs you that the 
employee has not provided a sufficient amount of 
urine ... . you must, after consulting with the MRO, direct the 
employee to obtain, within five days, an evaluation from a 
licensed physician, acceptable to the MRO, who has 
expertise in the medical issues raised by the employee's 
failure to provide a sufficient specimen. (emphasis added) 

49 C.F .R. § 40.193( c ). During the hearing, the ALJ questioned the DER regarding what 

the Respondent was told: 

ALJ: Did you or anyone in your presence ever inform Mr. 
Mills of his rights to a get a doctor's exam for a medical 
reason-

DER: No ma'am. 

ALJ: --for giving an insufficient sample? 

DER: No ma'am, I was not aware of his rights. Like I said 
before, I have no formal training for this. 

ALJ: Have you become aware of those rights since 
February 16t11? 

DER: No ma'am. 

ALJ: Do you know what the regulations say about a person 
who can't give a sufficient sample? 

DER: No ma'am. 
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[TR at 34] In addition, the collector testified that he never informed the Respondent of 

these rights. [TR at 78] Therefore, the ALJ's ultimate conclusion that Respondent did 

not refuse a drug test because it was never shown that he "[failed] to provide a sufficient 

amount of urine when directed, and it has been determined, through a required medical 

evaluation, that there was no adequate medical explanation for the failure," and that he 

"[failed] to undergo a medical examination or evaluation, as directed by the MRO as part 

of the verification process, or as directed by the DER under § 40.193(d)," as required in 

the regulations, is supported by substantial and credible evidence in the record. (D&O at 

221-22] & 49 C.F.R. §§ 40.19l(a)(5) & (7). 

Given the broad inconsistencies in the record regarding whether Respondent was 

actually informed of his rights in the drug testing process as required in the re&111lations 

and discussed supra, it was reasonable for the ALJ to conclude that the Respondent did 

not refuse a drug test as prescribed in 49 C.F .R. § 40.191, thus not constituting 

misconduct. The Coast Guard's second issue on appeal is denied and the finding of the 

ALJ in this regard will not be disturbed. Appeal Decisions 2654 (HOWELL), 2395 

(LAMBERT), 2357 (GEESE), 2333 (AYALA), 2302 (FRAPPIER), 2226 (DA VIS) and 

2214 (CHRISTENSEN). 

CONCLUSION 

The findings of the ALJ had a legally substantial basis. The ALJ's decision was 

not arbitrary, capricious, or clearly erroneous. I find the Coast Guard's bases of appeal 

without merit. 
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ORDER 

The order of the ALJ, dated at New Orleans, Louisiana, on October 27, 2004, is 

AFFIRMED. 
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